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April 1, 2016 

TO:  Persons on the attached mailing list. 

RE: Clean Harbors San Leon, Inc. 
Permit No. WQ0004086000 

Decision of the Executive Director. 

The executive director has made a decision that the above-referenced permit application 
meets the requirements of applicable law.  This decision does not authorize 
construction or operation of any proposed facilities.  Unless a timely request 
for contested case hearing or reconsideration is received (see below), the TCEQ 
executive director will act on the application and issue the permit. 

Enclosed with this letter is a copy of the Executive Director’s Response to Comments.  A 
copy of the complete application, draft permit and related documents, including public 
comments, is available for review at the TCEQ Central office.  A copy of the complete 
application, the draft permit, and executive director’s preliminary decision are available 
for viewing and copying at Dickinson Public Library, 4411 Highway 3, Dickinson, Texas. 

If you disagree with the executive director’s decision, and you believe you are an 
“affected person” as defined below, you may request a contested case hearing.  In 
addition, anyone may request reconsideration of the executive director’s decision.  A 
brief description of the procedures for these two requests follows. 

How To Request a Contested Case Hearing. 

It is important that your request include all the information that supports your right to a 
contested case hearing.  You must demonstrate that you meet the applicable legal 
requirements to have your hearing request granted.  The commission’s consideration of 
your request will be based on the information you provide. 

The request must include the following: 

(1) Your name, address, daytime telephone number, and, if possible, a fax number. 

(2) If the request is made by a group or association, the request must identify: 

(A) one person by name, address, daytime telephone number, and, if possible, 
the fax number, of the person who will be responsible for receiving all 
communications and documents for the group; and  

http://www.tceq.state.tx.us/


(B) one or more members of the group that would otherwise have standing to 
request a hearing in their own right.  The interests the group seeks to 
protect must relate to the organization’s purpose.  Neither the claim 
asserted nor the relief requested must require the participation of the 
individual members in the case. 

(3) The name of the applicant, the permit number and other numbers listed above so 
that your request may be processed properly. 

(4) A statement clearly expressing that you are requesting a contested case hearing.  
For example, the following statement would be sufficient: “I request a contested 
case hearing.” 

Your request must demonstrate that you are an “affected person.”  An affected 
person is one who has a personal justiciable interest related to a legal right, duty, 
privilege, power, or economic interest affected by the application.  Your request must 
describe how and why you would be adversely affected by the proposed facility or 
activity in a manner not common to the general public.  For example, to the extent your 
request is based on these concerns, you should describe the likely impact on your health, 
safety, or uses of your property which may be adversely affected by the proposed facility 
or activities.  To demonstrate that you have a personal justiciable interest, you must 
state, as specifically as you are able, your location and the distance between your 
location and the proposed facility or activities. 

Your request must raise disputed issues of fact that are relevant and material to the 
commission’s decision on this application.  The request must be based on issues that 
were raised during the comment period.  The request cannot be based solely on issues 
raised in comments that have been withdrawn.  The enclosed Response to Comments 
will allow you to determine the issues that were raised during the comment period and 
whether all comments raising an issue have been withdrawn.  The public comments 
filed for this application are available for review and copying at the Chief Clerk’s office at 
the address below. 

To facilitate the commission’s determination of the number and scope of issues to be 
referred to hearing, you should: 1) specify any of the executive director’s responses to 
comments that you dispute; and 2) the factual basis of the dispute.  In addition, you 
should list, to the extent possible, any disputed issues of law or policy. 

How To Request Reconsideration of the Executive Director’s 
Decision. 

Unlike a request for a contested case hearing, anyone may request reconsideration of the 
executive director’s decision.  A request for reconsideration should contain your name, 
address, daytime phone number, and, if possible, your fax number.  The request must 
state that you are requesting reconsideration of the executive director’s decision, and 
must explain why you believe the decision should be reconsidered. 



Deadline for Submitting Requests. 

A request for a contested case hearing or reconsideration of the executive director’s 
decision must be received by the Chief Clerk’s office no later than 30 calendar days 
after the date of this letter.  You may submit your request electronically at 
http://www.tceq.texas.gov/goto/comments or by mail to the following address: 

Bridget C. Bohac, Chief Clerk 
TCEQ, MC-105 
P.O. Box 13087 
Austin, Texas 78711-3087 

Processing of Requests. 

Timely requests for a contested case hearing or for reconsideration of the executive 
director’s decision will be referred to the alternative dispute resolution director and set 
on the agenda of one of the commission’s regularly scheduled meetings.  Additional 
instructions explaining these procedures will be sent to the attached mailing list when 
this meeting has been scheduled.  

How to Obtain Additional Information. 

If you have any questions or need additional information about the procedures 
described in this letter, please call the Public Education Program, toll free, at 1-800-
687-4040. 

Sincerely, 

 
Bridget C. Bohac 
Chief Clerk 

BCB/lg 

Enclosure

http://www.tceq.texas.gov/goto/comments


 

 

MAILING LIST 
for 

Clean Harbors San Leon, Inc. 
Permit No. WQ0004086000 

FOR THE APPLICANT: 

Tia Gottas-Hamman, General Manager 
Clean Harbors San Leon, Inc. 
2700 Avenue S 
San Leon, Texas  77539 

Michael Crisenbery, Vice President 
  of Compliance  
Clean Harbors Environmental  
  Services, Inc. 
4879 Spring Grove Avenue 
Cincinnati, Ohio  75232 

PROTESTANTS/INTERESTED 
PERSONS: 

See Attached List. 

FOR THE EXECUTIVE DIRECTOR 
via electronic mail: 

Brian Christian, Director 
Texas Commission on Environmental 
Quality 
Environmental Assistance Division 
Public Education Program MC-108 
P.O. Box 13087 
Austin, Texas  78711-3087 

Ashley S. McDonald, Staff Attorney 
Texas Commission on Environmental 
Quality 
Environmental Law Division MC-173 
P.O. Box 13087 
Austin, Texas  78711-3087

Shannon Gibson, Technical Staff 
Texas Commission on Environmental 
Quality 
Water Quality Division MC-148 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR PUBLIC INTEREST COUNSEL 
via electronic mail: 

Vic McWherter, Attorney 
Texas Commission on Environmental 
Quality 
Public Interest Counsel MC-103 
P.O. Box 13087 
Austin, Texas  78711-3087 

FOR THE CHIEF CLERK 
via electronic mail: 

Bridget C. Bohac, Chief Clerk 
Texas Commission on Environmental 
Quality 
Office of Chief Clerk MC-105 
P.O. Box 13087 
Austin, Texas  78711-3087 
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TPDES PERMIT NO. WQ0004086000 
 


APPLICATION BY 
CLEAN HARBORS  
SAN LEON, INC.,  


FOR TPDES PERMIT NO. 
WQ0004086000 
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§ 
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EXECUTIVE DIRECTOR’S RESPONSE TO PUBLIC COMMENT 
 
 


The Executive Director of the Texas Commission on Environmental Quality (the 


Commission or TCEQ) files this Response to Public Comment (Response) on the 


Executive Director’s preliminary decision to approve Clean Harbors San Leon, Inc.’s 


(Applicant or CHSL) application for a Texas Pollutant Discharge Elimination System 


(TPDES) Permit No. WQ0004086000. As required by 30 Texas Administrative Code 


(TAC) Section 55.156, before a permit is issued, the Executive Director prepares a 


response to all timely, relevant and material, or significant comments. The Office of Chief 


Clerk received timely comment letters or formal comments at the public meeting from 


Robert A. Michetich, Councilmember of La Marque City Council-District C, Wally Deats, 


councilmember of the City of Dickinson, Scott Jones on behalf of the Galveston Bay 


Foundation, Harold Whitaker and Carl J. Horecky on behalf of the  Galveston County 


Consolidated Drainage District, Jack L. Murphy on behalf of the Dickinson Bayou 


Watershed Steering Committee (DBSC), Joe Manchaca on behalf of the San Leon 


Municipal Utility District (SLMUD), Dean Allcorn on behalf of Mainland Concrete, Inc. 


(MCI), as well as the following individuals listed below:   


  
Darrell Apffel 


Thomas William Arnett 


Patrick L. Bobbitt  


Robert W. Brush,  


Larry Burks 


Tim Cornitus 


Keith Cosgrove  


D. Kyle Crowder 


Kelley Dawson  


Wally Deats  


Peter S. Donzello 


Phil Flake  
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Emily Forswall 


Mildred Ann Groves  


Hajrulla Halili  


Michael Hall 


Valerie Hawley  


Hoi Heldt  


W.J. Jackubas 


Susan Diane Jones  


Pamela Kehoe  


John McCracken  


MaryAnn McCracken 


Shannon Mcnair 


Rogers G. Mills, Jr.  


Jack Murphy 


John Neason  


Kelly Neason  


Jennings R. Nelson  


Alicen Bass Newman  


Mark D. Niles,  


Aubrey Page  


Anthony Paynor  


Gene and Ann Shaner  


Terry S. Singeltary  


Frances Steele 


Paul Thomason Sr.  


Barbara Thompson  


Teress Trojan 


Denise Weston 


Sherry Williams 


Peggy Wooten 


Charriss York


 This Response addresses all such timely public comments received, whether or not 


withdrawn. If you need more information about this permit application or the wastewater 


permitting process, please call the TCEQ Public Education Program at 1-800-687-4040. 


General information about the TCEQ can be found at our website at  www.tceq.texas.gov.   


 


I. BACKGROUND 


 


A. Description of Facility 


Clean Harbors San Leon, Inc., has applied to the TCEQ for a major amendment of 


its existing permit to authorize the discharge of treated process wastewater and treated 


contaminated stormwater at a daily average flow not to exceed 105,000 gallons per day 


via proposed internal Outfall 101. The draft permit authorizes the discharge of stormwater 


associated with industrial activity and previously monitored effluent (treated process 


wastewater and treated contaminated stormwater from internal Outfall 101) on an 


intermittent and flow-variable basis via Outfall 001. Final effluent limitations are 


established in the draft permit as follows: 
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Outfall Pollutant  
Daily Average Daily Maximum 
mg/L lbs/day mg/L lbs/day 


001 Flow Report, MGD Report, MGD 
 Total Organic Carbon N/A N/A 55 N/A 
 Oil and Grease N/A N/A 15 N/A 
 BTEX N/A N/A 0.5 N/A 
 Total Zinc N/A N/A 6.0 N/A 
 pH 6.0 SU, min 9.0 SU 
101 Flow 0.105 MGD 0.165 MGD 
 Oil & Grease 38.0 33.2 127 111 
 Total Suspended Solids 30.6 26.8 74.1 64.9 
 Total Arsenic 1.33 1.16 2.95 2.58 
 Total Cadmium 0.0102 0.00893 0.0172 0.0150 
 Total Chromium 0.323 0.283 0.746 0.653 
 Total Cobalt 18.8 16.4 56.4 49.4 
 Total Copper 0.242 0.212 0.500 0.438 
 Total Lead 0.160 0.140 0.350 0.306 
 Total Mercury 0.00647 0.00566 0.0172 0.0150 
 Total Tin 0.165 0.144 0.335 0.293 
 Total Zinc 4.50 3.94 8.26 7.23 
 Bis(2-ethylhexyl) phthalate 0.101 0.0884 0.215 0.188 
0 Butylbenzyl phthalate 0.0887 0.0777 0.188 0.164 
 Carbazole 0.276 0.241 0.598 0.523 
 n-Decane 0.437 0.382 0.948 0.830 
 Fluoranthene 0.0268 0.0234 0.0537 0.0470 
 n-Octadecane 0.302 0.264 0.589 0.516 
 Total Petroleum Hydrocarbons Report Report Report Report 
 pH 6.0 SU, min 9.0 SU 


 
If the draft permit is issued, the treated effluent will be discharged to a drainage 


ditch; thence to an unnamed tidal tributary of Dickinson Bayou Tidal; thence to Dickinson 


Bayou Tidal in Segment No. 1103 of the San Jacinto-Brazos Coastal Basin. The 


unclassified receiving waters have minimal aquatic life use for the unnamed ditch and 


high aquatic life use for the unnamed tidal tributary. The designated uses for Segment 


No. 1103 are high aquatic life use and primary contact recreation. The facility is located at 


2700 Avenue S, San Leon, Texas 77539. 
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B. Procedural Background 


The TCEQ received Clean Harbors San Leon, Inc.’s application for a major 


amendment without renewal of the TPDES permit on May 04, 2015 and declared it 


administratively complete on June 24, 2015. The Notice of Receipt and Intent to Obtain 


a Water Quality Permit (NORI) was published in the Galveston County Daily News on 


July 16, 2015 and in the El Observador News (Spanish) on July 24, 2015. The technical 


review was complete on August 13, 2015 and the Notice of Application and Preliminary 


Decision (NAPD) for a Water Quality Permit was published in the Galveston County 


Daily News on September 20, 2015 and in El Observador News (Spanish) on September 


18, 2015. A public meeting was held January 25, 2016, at the Johnson Community Center.  


The comment period for this application closed on January 25, 2016. This application was 


administratively complete on or after September 1, 1999; therefore, this application is 


subject to the procedural requirements adopted pursuant to House Bill 801, 76th 


Legislature, 1999. 


 


C. Access to Rules, Laws, and Records 


Please consult the following websites to access the rules and regulations applicable 


to this permit: 


• to access the Secretary of State website: http://www.sos.state.tx.us ; 


• for TCEQ rules in Title 30 of the Texas Administrative Code: 


www.sos.state.tx.us/tac/; (select “View the current Texas Administrative Code” 


on the right, then “Title 30 Environmental Quality”):  


• for Texas statutes: http://www.statutes.legis.state.tx.us/; 


• to access the TCEQ website: www.tceq.texas.gov (for downloadable rules in 


Adobe PDF format, select “Rules” then “Download TCEQ Rules”); 


• for Federal rules in Title 40 of the Code of Federal Regulations: www.ecfr.gov; 


and 


• for Federal environmental laws: http://www2.epa.gov/laws-regultions.  


 



http://www.sos.state.tx.us/

http://www.sos.state.tx.us/tac/

http://www.ecfr.gov/
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Commission records for this facility are available for viewing and copying at 


TCEQ’s main office in Austin, 12100 Park 35 Circle, Building F, 1st Floor (Office of the 


Chief Clerk), for the current application until final action is taken. The permit application, 


Executive Director’s preliminary decision, and draft permit are available for viewing and 


copying at Dickinson Public Library, 4411 Highway 3, Dickinson, Texas.  


 


II. COMMENTS AND RESPONSES 


 


Comment 1: 


Daryl Apethel, Thomas Arnett, Patrick Bobbitt, Robert Brush, Keith Cosgrove, 


Kelley Dawson, Emily Forswall, Michael Hall, Valarie Hawley, Hoi Heldt, Nelson 


Jennings, Susan Jones, Pamela Kehoe, Mary McCracken, Shannon Mcnair, Jennings 


Nelson, Alicen Newman, Aubrey Page, Terry Singeltary, and Denise Weston objected to 


the applicant’s permit application and the issuance of this permit because it proposes to 


dump industrial waste, treated or non-treated, into the tributaries that drain into 


Dickenson Bayou and Galveston Bay.  


 


Response 1: 


Pursuant to the Texas Water Code (TWC) § 26.121, a facility cannot discharge 


wastewater into the surface waters of Texas without appropriate authorization. The 


Executive Director may take action on any permit application that meets the 


requirements of Title 30 of the Texas Administrative Code (TAC) § 50.133. Reasons for 


the commission to deny, revoke, or suspend a permit after public notice and hearing are 


outlined in 30 TAC § 305.66(f).  
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At this time, the Applicant has no known environmental violations resulting from 


the wastewater discharge, has made no known false statements, has no known 


indebtedness for fees, penalties, or taxes, and is able to ensure the waste management 


system will conform to Title 30 of the TAC and the rules of the commission. 


In accordance with 30 TAC § 307.5 and the Procedures to Implement the Texas 


Surf ace Water Quality Standards (IPs) for the Texas Surface Water Quality Standards 


(TSWQS), an antidegradation review of the receiving waters was performed. A Tier 1 


antidegradation review has preliminarily determined that existing water quality uses will 


not be impaired by this permit action. Numerical and narrative criteria to protect existing 


uses will be maintained. A Tier 2 review has preliminarily determined that no significant 


degradation of water quality is expected in the unnamed tidal tributary or Dickinson 


Bayou Tidal, which have been identified as having high aquatic life use. Existing uses will 


be maintained and protected. The preliminary determination can be reexamined and may 


be modified if new information is received. The Executive Director has made a 


preliminary decision that the draft permit, if issued, meets all statutory and regulatory 


requirements.  


 


Comment 2:  


Darryl Apethel, Patrick Bobbitt, Keith Cosgrove, Valarie Hawley, Mary McCracken, 


Lt. John McCraken, Alicen Newman, and Sherry Williams questioned whether there are 


alternate disposal options, discharge routes, or facility site location that could be chosen 


by the facility. Mary McCracken and Scott Jones requested that the facility be placed at a 


location away from the public and not next to a waterway. Phil Flake suggested that the 


facility be moved to Texas City, Texas. Kyle Crowder asked why the wastes have to go into 


the water, and suggested that the Applicant should consider burying the wastes instead 


of discharging into Dickinson Bayou. Joe Manchaca and Lt. John McCraken questioned 


why there is a need for the Clean Harbors facility.   
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Response 2: 


The Texas Water Code, §26.027, authorizes the Commission to issue permits and 


amendments to permits for discharge of waste or pollutants into or adjacent to water of 


the state. However, TCEQ does not have a statutory basis to mandate that the Applicant 


choose an alternate location for any expansions to the facility, or alternate discharge 


route(s) or disposal method for the wastewater generated at the facility.  


The Applicant determines the disposal method, discharge route(s), and the facility 


site location, and submits this information to the TCEQ for technical review of the draft 


discharge for protection of water quality and the environment. Determining need for a 


facility is outside the TCEQ’s jurisdiction when reviewing an application for an industrial 


wastewater permit. 


There are no buffer zone requirements regarding location proximity to a private 


residence or waterways for an industrial facility under applicable state and federal rules 


for TPDES permitted facilities.  


 


Comment 3:  


 Phil Flake and Kelly Neason questioned if the facility is located in a floodplain and 


asked why a company that disposes of chemical wastes would be allowed to be located in 


a floodplain (zone). Harold Whitaker stated that if another Hurricane Ike comes along, 


bringing 20ft to 50ft storm surges, then there would be a possibility of toxic runoff and 


flooding at the facility.  


 


Response 3:  


 The Applicant indicated in the current application that the facility is located within 


a 100-year floodplain.1 Federal Emergency Management Agency (FEMA) floods maps 


48039C07801 and 48039C640H were used as the basis for this determination. The TCEQ 


confirmed this information and ensured that the FEMA maps used are current. The TCEQ 


                                                 
1 CHSL permit application, Industrial Technical Report 1.0, page 2.  
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does not have a statutory basis to mandate that the Applicant choose an alternate location 


or alternate discharge route(s) or disposal method for the wastewater generated at the 


facility. 


The Applicant is required to take certain steps to minimize the possibility of an 


accidental discharge of untreated wastewater or contaminated stormwater.  For example, 


the Applicant must maintain adequate safeguards to prevent the discharge of untreated 


or inadequately treated wastes during electrical power failures by means of alternate 


power sources, standby generators, or retention of inadequately treated wastewater.2  


Additionally, the draft permit prohibits any unauthorized discharge from the 


facility.3  If an unauthorized discharge occurs, the Applicant is required to report it to 


TCEQ within 24 hours.  The Applicant is subject to potential enforcement action for 


failure to comply with TCEQ rules or the permit. 


 


Comment 4:  


Walter Jakubus, Joe Manchaca and Robert Mitchetich commented that the 


Applicant should reuse the water in a closed system. Patrick Bobbit noted that the 


wastewater should be treated to the limits allowable to flow into the [sanitary] sewer 


system for disposal so that it would not burden the natural water system.  


 


Response 4:  


The TCEQ’s jurisdiction in a wastewater permit application is limited to the issues 


set out in Chapter 26 of the TWC. Accordingly, the TCEQ does not have a statutory basis 


to mandate a specific treatment process and the final design of the facility is not required 


as part of an industrial wastewater permit application. Regardless of the treatment 


process used, the permittee must meet the effluent limitations in its permit.  


 


 


                                                 
2 CHSL draft permit, Operational Requirements, Item No. 4, page 11.  
3 CHSL, draft permit, Permit Conditions, Item No. 2(g), page 8.  
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Comment 5: 


Robert Brush, Kelley Neason, John Neason, Mark Niles, Anthony Payner, Barbara 


Thompson, and Denise Weston commented that the facility does not have a good 


compliance record and has had many violations. Aubrey Page stated that the facility 


should not be able to proceed until they can show no violations for at least two years. John 


Neason stated that as a former employee of Clean Harbors at Deer Park, he has firsthand 


knowledge that the Applicant has had compliance issues. Scott Jones stated that he needs 


clarification on how the Applicant’s compliance history rating is calculated and how the 


Applicant’s compliance history is reviewed during the permit drafting process.  


 


Response 5: 


The TCEQ reviewed the Applicant’s compliance history according to the rules in 


30 TAC Chapter 60. The compliance history is reviewed for the company and site for the 


five-year period prior to the date the permit application was received by the Executive 


Director. The compliance history includes multimedia compliance-related components 


about the site under review. These components include the following: enforcement 


orders, consent decrees, court judgments, criminal convictions, chronic excessive 


emissions events, investigations, notices of violations, audits and violations disclosed 


under the Audit Act, environmental management systems, voluntary on-site compliance 


assessments, voluntary pollution reduction programs and early compliance.  


This permit application was received after September 1, 2002, and the company 


and site have been rated and classified pursuant to 30 TAC Chapter 60. A company and 


site may have one of the following classifications and ratings:  


1. a high performer classification, has a rating of fewer than 0.10 points 


and is considered to have an above-satisfactory compliance record;  


2. a satisfactory performer classification, has a rating between 0.10 


points to 55 points and is considered to generally comply with 


environmental regulations; or  
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3. an unsatisfactory performer classification, has a rating above 55 


points and is considered to perform below minimal acceptable performance 


standards established by the commission.4  


This site has a rating of 16.00 and a classification of satisfactory. The company 


rating and classification, which is the average of the ratings for all sites the company owns, 


is also 16.00 and satisfactory. Based on this rating and classification, the Executive 


Director has determined that the company is operating in compliance with rules and 


regulations.  


This facility does not have any ongoing or pending enforcement orders under the 


existing wastewater authorization, Permit No. WQ0004086000, issued December 


19.2013. However, individuals are encouraged to report any concerns about nuisance 


issues or suspected noncompliance with the terms of any permit or other environmental 


regulation by contacting the Houston Regional Office at (713) 767-3500, or by calling the 


24-hour toll-free Environmental Complaints Hotline at (888)777-3186. The TCEQ 


investigates all complaints received. If the facility is found to be out of compliance with 


the terms and conditions of its permit, it may be subject to possible enforcement action. 


 


Comment 6:  


Kelley Dawson, Mary McCracken, Aubrey Page, and Terry Singleton commented 


that the facility has repeat violations for total arsenic. 


 


Response 6: 


The TCEQ’s Industrial Wastewater Permitting Section does not have jurisdiction 


to address violations that are not related to the wastewater discharges.  This facility does 


not have any ongoing or pending enforcement orders under the existing wastewater 


authorization, Permit No. WQ0004086000, issued December 19, 2013.  


                                                 
4 30 TAC §60.2 (Compliance History Classification).    







Clean Harbors San Leon, Inc.  
TPDES Permit No. WQ0004086000 
Executive Director’s Response to Comments 


Page | 11  


However, the Applicant has a current Public Water Supply (PWS) registration, No. 


0840217, to withdrawal water from an onsite well. Water drawn from the well is used in 


onsite bathrooms and showers, as fire tank water, and for processing of oily wastewater. 


Domestic wastewater generated onsite is routed to an onsite septic tank and drainfield 


system, and is not authorized for discharge. Well water used for processing or oily wastes 


will be routed through the process wastewater treatment system. 


In 2014, the Applicant received an enforcement order, No. 2014-1366-PWS-E, on 


their PWS, which addressed violations of the maximum contaminant level for total 


arsenic for drinking water. The drinking water standard for total arsenic is 10 parts per 


billion (ppb), however, the raw water from the onsite well was tested at 15 ppb. These 


violations will be addressed by the TCEQ’s Enforcement and Water Supply divisions. 


Please contact the Water Supply division at (512)239-4691 or the Enforcement 


division at (512) 239-5100 for further information regarding the facility’s PWS 


registration and any ongoing violations or pending enforcement orders. 


 


Comment 7:  


Valerie Hawley, Scott Jones, Denise Weston, Peggy Wooten, and Chariss York 


commented that Dickinson Bayou (Segment No. 1103) has impairments for dissolved 


oxygen, bacteria, and PCB/dioxins in edible fish tissues on the State’s 2012 303(d) listing, 


and expressed concern that toxic compounds present in the discharge from this facility 


may further contribute to the listed impairments. 


 


Response 7: 


Dickinson Bayou Tidal (Segment No. 1103) is currently listed on the State's 


inventory of impaired and threatened waters.5 The listing is specifically for dioxin and 


polychlorinated biphenyls (PCBs) in edible tissue, depressed dissolved oxygen, and 


elevated bacteria levels. The dioxin and PCB listing applies to the entire Segment (AUs 


                                                 
5 2012 Texas Integrated Report-Texas 303(d) List. The Commission approved the 2012 Texas 


303(d) List on February 13, 2013. The EPA approved it on May 29, 2013. 
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1103_01, 1103_02, 1103_03, 1103_04). The dissolved oxygen impairment is restricted to 


a reach extending from the upstream boundary of the Segment to the confluence with 


Gum Bayou (AUs 1103_02, 1103_03, 1103_04). The bacteria listing is confined to a reach 


extending from Dickinson Bay to the confluence with Gum Bayou (AU 1103_01).  


This discharge occurs approximately 3.7 miles away the boundary of the dissolved 


oxygen impaired reach. 


A bacteria TMDL (Eight Total Maximum Daily Loads for Indicator Bacteria in 


Dickinson Bayou and Three Tidal Tributaries Segments 1103, 1103A, 1103B, 1103C, 1104) 


is available for this Segment (project #80). 


This permit action is not expected to contribute to any of the listed impairments 


for the following reasons: the facility neither manufactures nor uses dioxin; PCBs (banned 


by the EPA in 1979) are not typically associated with petroleum refineries and are not 


expected to be present in the waste stream from this facility in concentrations above the 


minimum analytical level (MALs); oxygen-demanding constituents in significant 


concentrations are not anticipated to be present in wastewater of this character; and this 


facility is not authorized to discharge domestic wastewater and has no other known 


sources of bacteria.  


In accordance with 30 TAC §307.5 and the IPs for the TSWQS, an antidegradation 


review of the receiving waters was performed. A Tier 1 antidegradation review has 


preliminarily determined that existing water quality uses will not be impaired by this 


permit action. Numerical and narrative criteria to protect existing uses will be 


maintained. A Tier 2 review has preliminarily determined that no significant degradation 


of water quality is expected in the unnamed tidal tributary or Dickinson Bayou Tidal, 


which have been identified as having high aquatic life use. Existing uses will be 


maintained and protected. The preliminary determination can be reexamined and may 


be modified if new information is received. 
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Comment 8: 


Thomas Arnett, Robert Brush, Kelley Dawson, Peter Donzello, Emily Forswall, 


Valarie Hawley, Carl Horecky, Walter Jakubus, Scott Jones, Susan Jones, Pamela Kehoe, 


Joe Manchaca, Mary McCracken, Kelly Neason, Alicen Newman, Mark Niles, Aubrey 


Page, Terry Singeltary, Barbara Thompson, Denise Weston, Peggy Wooten, and Charriss 


York commented that the health of Dickinson Bayou and Galveston Bay would be injured 


by the discharge from this facility, further compromising recreational and commercial 


uses.  


 


Response 8: 


The TSWQS found at 30 TAC Chapter 307 state that "surface waters will not be 


toxic to man from ingestion of water, consumption of aquatic organisms, or contact with 


the skin, or to terrestrial or aquatic life." The methodology outlined in the IPs is designed 


to insure compliance with 30 TAC Chapter 307. Specifically, the methodology is designed 


to insure that no source will be allowed to discharge any wastewater that: (1) results in 


instream aquatic toxicity; (2) causes a violation of an applicable narrative or numerical 


state water quality standard; (3) results in the endangerment of a drinking water supply; 


or (4) results in aquatic bioaccumulation that threatens human health. 


TPDES permits contain technology-based effluent limits reflecting the best 


controls available. Where these technology-based permit limits do not protect water 


quality or the designated uses, additional water quality-based effluent limitations and 


conditions are included. State narrative and numerical water quality standards are used 


in conjunction with EPA criteria and other toxicity databases to determine the adequacy 


of technology-based permit limits and the need for additional water quality-based 


controls.  


The discharge of treated process wastewater via internal Outfall 101 is subject to 


EPA’s technology-based effluent limitation guidelines promulgated in Title 40 of the Code 


of Federal Regulations (CFR) Part 437 – Centralized Waste Treatment Point Source 


Category, Subpart B – Oils Treatment and Recovery Subcategory. The discharge of treated 
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contaminated stormwater via internal Outfall 101 is not subject to any federal effluent 


limitation guidelines. Daily average and daily maximum effluent limitations for oil and 


grease, total suspended solids, total arsenic, total cadmium, total chromium, total cobalt, 


total copper, total lead, total mercury, total tin, total zinc, butylbenzyl phthalate, 


carbazole, n-decane, bis (2-ethylhexyl) phthalate, flouranthene, and n-octadecane and 


daily minimum and daily maximum effluent limitations for pH have been included in the 


draft permit at internal Outfall 101 based on the requirements of 40 CFR §437.24.  


Under the draft permit, the treated effluent is discharged from the facility to a 


drainage ditch; thence to an unnamed tidal tributary of Dickinson Bayou Tidal; thence to 


Dickinson Bayou Tidal in Segment No. 1103 of the San Jacinto-Brazos Coastal Basin.  


Galveston Bay is outside the scope of the technical review for impacts from 


discharges that enter into Dickinson Bayou Tidal. The impacts of the discharge are 


assessed for critical conditions for three miles from the point of discharge into Waters of 


the State, to the first classified segment reached, or to a tidal boundary, whichever occurs 


first. Galveston Bay was not considered during the TCEQ’s review of the wastewater 


permit application because Galveston Bay is downstream of the Dickinson Bayou Tidal 


classified segment (Segment No. 1103). TSWQS apply at the edge of the mixing zone of 


the wastewaters with Waters of the State. If the discharge is assessed at critical conditions 


to be protective of the environment at the edge of the mixing zone, the discharge is 


expected to be protective outside the edge of the mixing zone. 


The TSWQS and IPs designate criteria for the protection of aquatic life and human 


health in Waters of the State. The unclassified receiving waters have minimal aquatic life 


use for the unnamed ditch and high aquatic life use for the unnamed tidal tributary. The 


designated uses for Dickinson Bayou Tidal (Segment No. 1103) are high aquatic life use 


and primary contact recreation. In accordance with 30 TAC §307.5 and the IPs for the 


TSWQS, an antidegradation review of the receiving waters was performed. A Tier 1 


antidegradation review has preliminarily determined that existing water quality uses will 


not be impaired by this permit action. Numerical and narrative criteria to protect existing 


uses will be maintained. A Tier 2 review has preliminarily determined that no significant 
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degradation of water quality is expected in the unnamed tidal tributary or Dickinson 


Bayou Tidal, which have been identified as having high aquatic life use. Existing uses will 


be maintained and protected. The preliminary determination can be reexamined and may 


be modified if new information is received. 


No analytical data was provided in the application because the facility has not 


begun to discharge process wastewater, and screening against water quality-based 


effluent limitations cannot be accomplished at this time. Therefore, the draft permit 


includes Other Requirement No. 7, which requires Clean Harbors San Leon, Inc., to 


collect and submit analytical data of the San Leon effluent to the TCEQ for screening and 


technical review so that, if necessary, the permit may be reopened and amended to include 


additional effluent limitations or monitoring requirements for any discharged pollutant 


that could in any way contribute to contamination in the waste stream.6  


 


Comment 9:  


 Robert Mitchetich stated the Applicant should not be allowed to pump 


groundwater for use at the facility.  


 


Response 9:  


The TCEQ’s jurisdiction in a wastewater permit application is limited to the issues 


set out in Chapter 26 of the TWC. Accordingly, the TCEQ does not have the authority to 


review groundwater usage. Please contact the Harris Galveston Subsidence District at 


(281) 486-1105 for further information on regulations regarding groundwater usage on 


private property in Galveston County. 


  


Comment 10:  


 Jack Murphy with DBSC and Harold Whitaker commented that the listed 


chemicals to be removed are not representative of known byproducts from the type of 


                                                 
6 CHSL, draft permit, Other Requirements, Item No.7, page 18. 
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vessels being cleaned.  DBSC stated that the listed chemicals did not have documented 


verification from the vessel providers or any third party.  


 


Response 10:  


 TPDES permits contain technology-based effluent limitations based on federal 


effluent guidelines promulgated in Title 40 of the CFR, which reflect the best controls 


available. Federal guidelines place effluent limitations on pollutants of concerns (POCs) 


present in wastewaters generated by specific industrial activities. The EPA develops 


recommended limitations for POCs identified in a waste stream at concentrations at least 


10 times above the background concentration (or base-line value). All POCs identified by 


the EPA as present in a waste stream generated by this specific industrial activity at least 


10 times above the background concentration have been limited in the draft permit based 


on the requirements on 40 CFR 437.24. 


 The Applicant has a current Industrial Hazardous Waste (IHW) permit, No. 50535, 


and a current IHW solid waste registration, No. 34814. Any chemicals from vessels 


received at the facility would be documented under the IHW records. Please contact the 


Waste Permits Division at (512) 239-2335 or the Enforcement Division at (512) 239-5100 


for further information regarding the facility’s IHW registrations and any ongoing 


violations or pending enforcement orders.  


 


Comment 11:  


Thomas Arnett, Robert Brush, Peter Donzello, Valarie Hawley, Mary McCracken, 


Alicen Newman, Aubrey Page, Phil Flake, Terry Singeltary, Barbara Thompson, Denise 


Weston, and Peggy Wooten commented that the discharge from this facility would cause 


more pollution and further compromise water quality, making the water unsafe to drink 


and hazardous to aquatic life and human health.  


Teress Trojan stated that her son suffered from a flesh eating bacterial infection 


resulting from contact with standing water in the area. Anthony Payner questioned how 
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the TCEQ ensures that the Dickinson Bayou and surrounding areas do not become like 


Flint, Michigan. 


 


Response 11: 


The draft permit was developed to protect aquatic life and human health in 


accordance with the TSWQS and was established to be protective of human health and 


the environment, provided that the Applicant operates and maintains the facility in 


accordance with TCEQ rules and the requirements of the draft permit.  The Water Quality 


Division has determined that the draft permit complies with TSWQS.  


As part of the application process, TCEQ must determine the uses of the receiving 


water and set effluent limits in draft permit that are protective of those uses. The effluent 


limits in the draft permit are set to maintain and protect the existing instream uses. As 


mentioned previously in Responses 7 and 8, the unclassified receiving waters have 


minimal aquatic life use for the unnamed ditch and high aquatic life use for the unnamed 


tidal tributary. The designated uses for Dickinson Bayou Tidal (Segment No. 1103) are 


high aquatic life use and primary contact recreation. Dickinson Bayou Tidal does not have 


a public water supply use designation. The Executive Director determined that these uses 


should be protected if the facility is operated and maintained as required by the draft 


permit and applicable rules and regulations.   


 


Comment 12:  


Scott Jones, Mary McCracken and Kelly Neason commented that there were 


oysters present in Dickinson Bayou and Galveston Bay that could be affected by the 


discharge from this facility. Scott Jones commented that the draft permit did mention 


oyster waters, however, it did not mention the distance of the waters from the discharge.  


 


Response 12: 


According to the TSWQS, Dickinson Bayou Tidal (Segment No. 1103) does not have 


an oyster waters use designation. The water quality standards and implementation review 
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assesses the impacts of the effluent from the point of discharge into the immediate 


receiving water to the classified segment, in this case Segment No. 1103, Dickinson Bayou 


Tidal.  


Galveston Bay is outside the scope of the technical review for impacts from 


discharges that enter into Dickinson Bayou Tidal. The impacts of the discharge are 


assessed for critical conditions up to three miles downstream from the point of discharge 


into water of the State, to the first classified segment reached, or to a tidal boundary, 


whichever occurs first. Galveston Bay was not considered during the TCEQ’s review of the 


wastewater permit application because Galveston Bay is downstream of the Dickinson 


Bayou Tidal classified segment (Segment No. 1103). TSWQS apply at the edge of the 


mixing zone of the wastewaters with water of the state. If the discharge is assessed at 


critical conditions to be protective of the environment at the edge of the mixing zone, the 


discharge is expected to be protective outside the edge of the mixing zone. 


 


Comment 13:  


Thomas Arnett, Valarie Hawley, Scott Jones, Susan Jones, Mary McCracken, 


Aubrey Page, Paul Thomason, Terry Singletary, Harold Whitaker, and Charriss York 


commented that Dickinson Bayou and Galveston Bay are already heavily polluted from 


previous hazardous waste spills and dredging activities, hurricanes, and siltation, and 


expressed concerns that the discharge from this facility would further contribute to the 


pollution. Also, Jack Murphy stated that the storage of by-products in open top containers 


within an area that could possibly inundated and float into the main stream waters by 


hurricane storm surge, could cause environmental contamination. Kyle Crowder stated 


that the any discoloration of the receiving water is considered a spill under U.S. Coast 


Guard standards.  


 


Response 13: 


The Applicant is required to take certain steps to minimize the possibility of an 


accidental discharge of untreated wastewater or contaminated stormwater.  For example, 
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the Applicant must maintain adequate safeguards to prevent the discharge of untreated 


or inadequately treated wastes during electrical power failures by means of alternate 


power sources, standby generators, or retention of inadequately treated wastewater.7  


If an unauthorized discharge occurs, the Applicant is required to report it to TCEQ 


within 24 hours. However, individuals are encouraged to report any concerns about 


nuisance issues or suspected noncompliance with the terms of any permit or other 


environmental regulation by contacting the Houston Regional Office at (713) 767-3500, 


or by calling the 24-hour toll-free Environmental Complaints Hotline at (888) 777-3186. 


The TCEQ investigates all complaints received. If the facility is found to be out of 


compliance with the terms and conditions of its permit, it may be subject to possible 


enforcement action. 


 


Comment 14: 


Valerie Hawley and Susan Jones commented that the receiving waters are already 


heavily polluted from uncompleted dredging operations in Dickinson Bayou by Houston 


Lighting and Power Co. (HL&P), authorized and regulated under Army Corps of 


Engineers. Valerie Hawley and Susan Jones expressed concern that the discharge from 


this facility would exacerbate the pollution by further restricting tidal flushing and 


circulation. 


 


Response 14: 


The TCEQ does not have jurisdiction to consider permits issued by and regulated 


under the U.S. Army Corps of Engineers when reviewing an application for a wastewater 


permit. TCEQ’s jurisdiction is limited to the issues set out in Chapter 26 of the TWC 


during the wastewater permitting process. The permitting process is limited to controlling 


the discharge of pollutants into water in the state and protecting the water quality of the 


state’s rivers, lakes, and coastal waters. 


                                                 
7 CHSL draft permit, Operational Requirements, Item No. 4, page 11. 
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Please contact the U.S. Army Corps of Engineer’s Galveston Regulatory Division’s 


regulatory hotline at (409) 766-3869 for further information regarding the HL&P permit. 


 


Comment 15:  


Scott Jones and Charriss York asked for additional information on the TCEQ’s 


modeled loadings. Robert Michetich stated that the water modeling process is insufficient 


in determining impacts to the surrounding environment.  


 


Response 15:  


No dissolved oxygen modeling was performed for this application based on the 


absence of technology-based limitations for oxygen demanding constituents for 


wastewater of this character. TPDES permits contain technology-based effluent 


limitations based on federal effluent guidelines promulgated in Title 40 of the CFR 


reflecting the best controls available. Federal guidelines place effluent limitations on 


pollutants of concern (POCs) present in wastewaters generated by specific industrial 


activities. 


The technology-based effluent limitations presented in 40 CFR Part 437 - 


Centralized Waste Treatment Point Source Category, Subpart B – Oils Treatment and 


Recovery Subcategory do not include recommended effluent limitations for biochemical 


oxygen demand, 5-day, or ammonia nitrogen. Therefore, it is expected that these oxygen-


demanding constituents are not present in wastewater of this character in significant 


concentrations.  


The draft permit includes Other Requirement No. 7, which requires Clean Harbors 


San Leon, Inc., to collect and submit analytical data of the effluent to the TCEQ for 


screening, modeling as may be appropriate, and technical review so that, if necessary, the 


permit may be reopened and amended to include additional effluent limitations or 


monitoring requirements for any discharged pollutant that could in any way contribute 


to contamination in the waste stream. 
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Comment 16:  


  Carl J. Horecky and Anthony Payner questioned who takes the samples, where are 


they taken, what operating conditions are they taken and were they taken by a qualified 


approved third party. Mildred Ann Grooves asked what is test in the water for hazardous 


waste permits and when is this information provided to the public.  


 


Response 16:  


TPDES permit require all laboratory tests submitted to demonstrate compliance 


with the issued permit meet the requirements of 30 TAC Chapter 25, Environmental 


Testing Laboratory Accreditation and Certification with the general following 


exemptions: 


a) The laboratory is an in-house laboratory and is: 


i) periodically inspected by the TCEQ; or 


ii) located in another state and is accredited or inspected by that state; or 


iii) performing work for another company with a unit located in the same site; or 


iv) performing pro bono work for a governmental agency or charitable 


organization. 


b) The laboratory is accredited under federal law. 


c) The data are needed for emergency-response activities, and a laboratory accredited 


under the Texas Laboratory Accreditation Program is not available. 


d) The laboratory supplies data for which the TCEQ does not offer accreditation. 


e) A certification statement must be signed and submitted with every application and 


monthly monitoring reports.8 


The Applicant utilizes an on-site laboratory that is periodically inspected by the 


TCEQ. Please contact the Laboratory Accreditation Department within the Enforcement 


Division at (512) 239-3754 for further information regarding the facility’s laboratory 


accreditation status or inspections of their on-site laboratory facilities. For further 


                                                 
8 30 TAC §25.6 (Conditions Under Which the Commission May Accept Analytical Data); see also, 


CHSL permit application, Worksheet 2.0 Pollutant Analyses Requirements, Item No.1, page 18.  
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information regarding the conditions under which samples are taken, please contact the 


Applicant at (281) 339-6406 or the TCEQ’s Enforcement Division at (512) 239-5100.  


Testing results for required wastewater sampling and analysis are transmitted to 


the EPA and TCEQ in monthly discharge monitoring reports (DMR). A member of the 


public can access a facility’s self-reported DMR data through the EPA’s Enforcement and 


Compliance History Online (ECHO) website at https://echo.epa.gov/?redirect=echo or 


by filing a Public Information Request (PIR) with the TCEQ.  


Reporting for IHW permits is conducted through State of Texas Environmental 


Electronic Reporting System (STEERS). Information from STEERS can be viewed by a 


member of the public by visiting the Central Registry at the TCEQ. Please contact the 


Waste Permits Division at (512) 239-2335 for further information regarding the data 


available from STEERS or Central Registry at (512) 239-5175 for how to review the 


information. 


 


Comment 17:  


Robert Mitchetich asserts that the Applicant must comply with EPA testing 


requirements for contamination of onsite facility manholes.  


 


Response 17:  


The TCEQ does not have jurisdiction to require the Applicant to submit any testing 


or monitoring requirements for onsite facility manholes.  


  


Comment 18:  


Scott Jones and Charriss York asked for additional information on the applicant’s 


treatment process.   


 


Response 18: 


Based on information provided in the application, wastewater generated at the 


Clean Harbors San Leon facility is composed of stormwater, contaminated stormwater, 



https://echo.epa.gov/?redirect=echo
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and process wastewater generated from separation and treatment of oily waste and 


catalyst recycling.9 Process wastewaters and contaminated stormwater from inside the 


containment area will be commingled prior to treatment, routed through an oil/water 


separator to remove bulk solids, and then through bag housing with oil grabber bags to 


further remove fine suspended oils and suspended solids. Organoclay is used to remove 


remaining emulsified oils, some organics, and dissolved metals, and activated carbon to 


remove dissolved organics. Wastewater will be routed through a silt screen and oil boom 


prior to discharge via Outfall 001.  


Uncontaminated stormwater from outside the containment area receives no 


treatment prior to discharge via Outfall 001. Domestic wastewater is disposed of by an 


onsite septic tank and drainfield system and is not authorized for discharge by this permit. 


Please contact the Applicant at (281) 339-6406 for additional information or details about 


the wastewater treatment process. 


 


Comment 19:  


Carl J. Horecky asked where the catalyst waste was coming from and how is it being 


tested. Phil Flake stated that recycling catalyst waste is a good thing.  


 


Response 19:  


 The Applicant has a current Industrial Hazardous Waste (IHW) permit, No. 50535, 


and an IHW solid waste registration, No. 34814. The Applicant is required to submit a list 


documenting for all wastes to be received by the facility and characterizing each waste 


with their initial application and each subsequent renewal. Any catalyst waste vessels 


received at the facility are required to be documented under the IHW records.  


Please contact the Waste Permits Division at (512) 239-2335 for further 


information regarding the facility’s IHW registrations, records, and or testing 


requirements upon waste receipt.  


                                                 
9 Clean Harbors San Leon, Inc. permit application, Technical Report 1.0 Industrial, Item No.1(c).  
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Comment 20:  


 Carl J. Horecky asked how the waste sludge was being handled and whether it was 


being handled onsite or offsite.  


 


Response 20: 


 Industrial sludge generated at the facility is not authorized for discharge under the 


draft permit. Industrial sludge generated at the facility is hauled off-site for disposal via 


landfill or incineration.  


Please contact Clean Harbors San Leon, Inc. at (281) 339-6406 for further 


information regarding the off-site disposal of industrial sludge generated by the facility. 


 


Comment 21: 


Mark Niles and Charriss York asked for additional information on the applicant’s 


effluent monitoring plans. Scott Jones, John Neason, and Robert Mitchetich stated that 


the draft permit needs a more frequent monitoring frequency. 


 


Response 21: 


The discharge of treated process wastewater via internal Outfall 101 is subject to 


EPA’s technology-based effluent limitation guidelines in 40 CFR Part 437 – Centralized 


Waste Treatment Point Source Category, Subpart B – Oils Treatment and Recovery 


Subcategory. The discharge of treated contaminated stormwater via internal Outfall 101 


is not subject to any federal effluent limitation guidelines. 


No analytical data was provided in the application because the facility has not 


begun to discharge process wastewater, and screening against water quality-based 


effluent limitations cannot be accomplished at this time. Therefore, the draft permit 


includes Other Requirement No. 7, which requires Clean Harbors San Leon, Inc., to 


collect and submit analytical data of the San Leon effluent to the TCEQ for screening and 


technical review so that, if necessary, the permit may be reopened and amended to include 
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additional effluent limitations or monitoring requirements for any discharged pollutant 


that could in any way contribute to contamination in the waste stream.10  


The draft permit contains the following effluent limitations and monitoring 


frequencies for treated process wastewater and treated contaminated stormwater 


discharged from the facility via Outfall 101: 


Effluent Characteristics 


 Discharge Limitations  Minimum Self-Monitoring 


Requirements 


 Daily Avg Daily Max Sgl Grab  Report Daily Avg and Daily Max 


 lbs/day mg/L lbs/day mg/L mg/L  Frequency Sample Type 


        


Flow  0.105 MGD 0.165 MGD N/A  Estimate Record 


Oil & Grease  33.2 38.0 111 127 254  1/day Grab 


Total Suspended Solids  26.8 30.6 64.9 74.1 148  1/day Grab 


Total Arsenic  1.16 1.33 2.58 2.95 5.9  1/day Grab 


Total Cadmium  0.00893 0.0102 0.0150 0.0172 0.034  1/day Grab 


Total Chromium  0.283 0.323 0.653 0.746 1.49  1/day Grab 


Total Cobalt  16.4 18.8 49.4 56.4 112  1/day Grab 


Total Copper  0.212 0.242 0.438 0.500 1.0  1/day Grab 


Total Lead  0.140 0.160 0.306 0.350 0.7  1/day Grab 


Total Mercury  0.00566 0.00647 0.0150 0.0172 0.034  1/day Grab 


Total Tin  0.144 0.165 0.293 0.335 0.67  1/day Grab 


Total Zinc  3.94 4.50 7.23 8.26 16.5  1/day Grab 


Bis(2-ethylhexyl) 


phthalate 


 
0.0884 0.101 0.188 0.215 0.43  1/day Grab 


Butylbenzyl phthalate  0.777 0.0887 0.164 0.188 0.37  2/week Grab 


Carbazole  0.241 0.276 0.523 0.598 1.19  2/week Grab 


n-Decane  0.382 0.437 0.830 0.948 1.89  2/week Grab 


Fluoranthene  0.0234 0.0268 0.0470 0.0537 0.10  2/week Grab 


n-Octadecane  0.264 0.302 0.516 0.589 1.17  2/week Grab 


Total Petroleum 


Hydrocarbons 


 
Report Report Report Report N/A  1/week Grab 


                                                 
10 CHSL, draft permit, Other Requirements, Item No. 7, page 17.  
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The monitoring frequencies in the draft permit are based on TCEQ guidance 


documents for establishing monitoring frequencies, and are the most stringent allowable 


for dischargers that do not demonstrate a significant potential to exceed the permitted 


limitations.11 The monitoring frequencies in the draft permit can be increased or 


decreased based on the Applicant’s ability to demonstrate compliance with the permitted 


effluent limitations. 


 


Comment 22: 


Lt. John McCraken stated that the plant has expanded two-fold since the three 


years the TCEQ approved the last permit.  


 


Response 22: 


The TCEQ’s jurisdiction in a wastewater permit application is limited to the issues 


set out in Chapter 26 of the TWC. Accordingly, the TCEQ does not have a statutory basis 


to review physical expansions to a facility, under TWC § 26.027. 


 If the Applicant decides to expand the facility’s wastewater discharge beyond what 


is authorized in the draft permit, the Applicant must apply for a permit amendment and 


receive approval from the TCEQ. Two public notices would be issued to provide 


opportunity for public comment on the application. All adjacent and downstream 


landowners would receive each notice in the mail and the notices would be published in 


a local newspaper.  


The proposed increased discharge from this facility is not expected to impair 


designated uses of the receiving water. The TSWQS and IPs designate criteria for the 


protection of aquatic life in water in Waters of the State. The unclassified receiving waters 


have minimal aquatic life use for the unnamed ditch and high aquatic life use for the 


unnamed tidal tributary. The designated uses for Dickinson Bayou Tidal (Segment No. 


1103) are high aquatic life use and primary contact recreation. In accordance with 30 TAC 


                                                 
11 Guidance Document for Establishing Monitoring Frequencies for Domestic and Industrial 


Wastewater Discharge Permits (TNRCC, 1998); see also, 30 TAC §319.9(c), and 30 TAC §319.5(c).  
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§307.5 and the IPs for the TSWQS, an antidegradation review of the receiving waters was 


performed. A Tier 1 antidegradation review has preliminarily determined that existing 


water quality uses will not be impaired by this permit action. Numerical and narrative 


criteria to protect existing uses will be maintained. A Tier 2 review has preliminarily 


determined that no significant degradation of water quality is expected in the unnamed 


tidal tributary or Dickinson Bayou Tidal, which have been identified as having high 


aquatic life use. Existing uses will be maintained and protected.  


 


Comment 23:  


Valerie Hawley, Scott Jones, Alicen Newman, and Peggy Wooten questioned if the 


discharge would have a negative effect on birds and other wildlife. 


 


Response 23: 


The discharge from this permit action is not expected to have an effect on any 


federal endangered or threatened aquatic or aquatic-dependent species or proposed 


species or their critical habitat. This determination is based on the United States Fish and 


Wildlife Service’s (USFWS) biological opinion on the State of Texas authorization of the 


Texas Pollutant Discharge Elimination System (TPDES; September 14, 1998; October 21, 


1998 update). To make this determination for TPDES permits, TCEQ and EPA only 


considered aquatic or aquatic-dependent species occurring in watersheds of critical 


concern or high priority as listed in Appendix A of the USFWS biological opinion. Though 


the piping plover, Charadrius melodus Ord, can occur in Galveston County, the county is 


north of Copano Bay and not a watershed of high priority per Appendix A of the biological 


opinion. The determination is subject to reevaluation due to subsequent updates or 


amendments to the biological opinion. The permit does not require EPA review with 


respect to the presence of endangered or threatened species.  


Additionally, the draft permit was drafted in accordance with the TSWQS and IPs, 


and should be protective of aquatic life in the receiving stream and human health when 


the Applicant operates and maintains the facility according the requirements of the draft 
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permit. The Texas Surface Water Quality Standards found at 30 TAC Chapter 307 


designate criteria for the protection of aquatic life and human health in water in the state. 


30 TAC § 307.4(d) states that, "surface waters will not be toxic to man from ingestion of 


water, consumption of aquatic organisms, or contact with the skin, or to terrestrial or 


aquatic life." The methodology outlined in the Procedures to Implement the Texas 


Surface Water Quality Standards (IPs) is designed to insure compliance with 30 TAC 


Chapter 307. Specifically, the methodology is designed to insure that no source will be 


allowed to discharge any wastewater that: (1) results in instream aquatic toxicity; (2) 


causes a violation of an applicable narrative or numerical state water quality standard; (3) 


results in the endangerment of a drinking water supply; or (4) results in aquatic 


bioaccumulation that threatens human health.  


 


Comment 24: 


Emily Forswall requested that the application and related filings be provided 


online as the Commissioner’s Integrated Database says that all filings will be provided in 


PDF format. She also stated that the only copy of the permit available in hard copy [is] at 


the Dickinson public library.  


Robert Brush and Carl Horecky stated that the notice for the draft permit was 


posted in the Galveston Daily News for 105,000 gallons of water per day and now he is 


unclear why that amount has changed.  


 


Response 24: 


The TCEQ’s Commissioner’s Integrated Database (CID)12 allows the public to track 


the status of all maters pending before the Commission and the Executive Director. This 


information includes enforcement cases, rules, permit and license applications, 


registrations, and actions involving water districts. The CID does not include applications 


for wastewater discharge permits. Furthermore, the Commission rules require a copy of 


the administratively complete application must be available for review and copying on the 


                                                 
12 Commissioner’s Integrated Database: http://www.tceq.state.tx.us/agency/cc/cc_db.html. 



http://www.tceq.state.tx.us/agency/cc/cc_db.html
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first day of newspaper publication of the NORI and remain available for the publications’ 


designated comment period.13 A complete application (including any subsequent 


revisions to the application) and Executive Director’s preliminary decision must be 


available for reviewing and copying beginning on the first day of newspaper publication 


and remain available until the Commission has taken action on the application or the 


Commission refers issues to the State Office of Administrative Hearings.14 The rules do 


not require an applicant to provide more than one copy of an application for public 


viewing. Also, an applicant’s application and all subsequent updates are made available 


for public viewing and copying at the TCEQ’s Office of the Chief Clerk.  


In the existing permit, the facility has no flow limitations at Outfall 001. Outfall 


001 is authorized to discharge unlimited amounts of stormwater.  


The facility originally requested an amendment of their existing permit to add a 


flow limitation of 350,000 gallons per day (gpd) at their Outfall 001. Treated process 


wastewater was to be mixed with stormwater and discharged via Outfall 001.  


The facility pursued setting up Outfall 101 to determine compliance with federal 


effluent limitation guidelines for the treated process wastewater prior to mixing with 


stormwater.  The facility modified their flow limitation request to 105,000 gpd at Outfall 


101, because it would no longer be mixed with stormwater. Additionally, the facility did 


not pursue the flow limitation request at Outfall 001 which is still authorized to discharge 


an unlimited amount of stormwater. 


 


Comment 25:  


Mary McCracken commented that grass growing along the ditches is black from 


petroleum buildup. 


 


 


                                                 
13 30 TAC §39.405(g)(1). 
14 30 TAC §39.405(g)(2). 
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Response 25: 


The draft permit does not allow for the discharge of floating solids or visible foam 


in other than trace amounts and no discharge of visible oil.15 Any discharge of effluent 


containing visible oil would be in violation of the draft permit and Clean Harbors San 


Leon, Inc. would be subject to an enforcement action.  


Individuals are encouraged to report any concerns about nuisance issues or 


suspected noncompliance with the terms of any permit or other environmental regulation 


by contacting the Houston Regional Office at (713) 767-3500, or by calling the 24-hour 


toll-free Environmental Complaints Hotline at 1-888-777-3186. The TCEQ investigates 


all complaints received. If the facility is found to be out of compliance with the terms and 


conditions of its permit, it may be subject to investigation and possible enforcement 


action. 


 


Comment 26:  


 Dean Allcorn asserts that this permit action is a taking of property without 


compensation and that there is no value in enhancement of the property by having this 


treated wastewater to go across their property. Larry Burks and Dean Allcorn questioned 


how the Applicant is able to use private property to discharge the effluent without seeking 


the landowner’s permission. 


 


Response 26:  


The TCEQ does not have jurisdiction to address these types of issues as part of the 


wastewater permitting process. While the Texas Legislature has given the TCEQ the 


responsibility to protect water quality, the water quality permitting process is limited to 


controlling the discharge of pollutants into or adjacent to water in the state and protecting 


the water quality of the state’s rivers, lakes and coastal waters. The TCEQ cannot consider 


                                                 
15 Clean Harbors San Leon, Inc., draft permit, Effluent Limitations, page 2.  
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issues such as property values when reviewing wastewater applications and preparing 


draft permits.  


Clean Harbors San Leon, Inc., has applied to authorization to discharge 


wastewater under the Texas Pollutant Discharge Elimination System (TPDES). TPDES 


permits establish terms and conditions that are intended to provide water quality 


pollution control as directed by federal law, state law and the Texas Administrative Code. 


If the permit is issued, it does not grant the permittee the right to use private or public 


property for conveyance of wastewater along the discharge route.  The permit does not 


authorize any invasion of personal rights or any violation of federal, state, or local laws or 


regulations.  It is the responsibility of the permittee to acquire all property rights 


necessary to use the discharge route. 


The Texas Water Code, Section 5.012 states that the TCEQ is the agency primarily 


responsible for “implementing the constitution and laws for this state relating to the 


conservation of natural resources and the protection of the environment.” The TWC 


prohibits the discharge of waste or pollution into or adjacent to water in the state without 


authorization from the Commission.16 To implement this policy TCEQ was given the 


authority to issue TPDES permits for the discharge of waste or pollutant into or adjacent 


to water in the state.17 Water in the state is broadly defined as, “[g]roundwater, 


percolating water or otherwise, lakes, bays, ponds, impounding reservoirs, springs, rivers, 


streams, creeks, estuaries, wetlands, marshes, canals…and all other water bodies of 


surface water…navigable or non-navigable, and including the bed banks of all 


watercourses and bodies of surface water…”18 Historically, Texas courts have held that 


water in a watercourse is the property of the State, held in trust for the public.19 


Accordingly, the TCEQ is authorized to permit the discharge of treated domestic 


wastewater into water in the state.  


                                                 
16 Tex. Water Code §26.121. 
17 Tex. Water Code §26.027. 
18 Tex. Water Code §26.001(5). 
19 Goldsmith & Powell v. State, 159 S.W. 2d 534, 535 (Tex. Civ. App.—Dallas 1942).  
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The Texas Court of Appeals considered whether the flow of treated effluent from a 


city’s wastewater treatment facility cause a taking of or damage to downstream 


landowners’ property in Domel v City of Georgetown.20  In Domel, downstream 


landowners (Ethel and Norman Domel) sued the city of Georgetown, alleging that the 


value of their property was diminished by the City’s discharge of treated wastewater into 


an intermittent stream that crossed there land.21 The Therefore, the court in Domel held 


that a city discharging treated effluent from a wastewater treatment facility into a 


watercourse under a permit from a state agency did not need additional permission to 


discharge from downstream landowners.22 The question before the court was whether the 


City of Georgetown needed permission from downstream landowners in order to 


discharge treated wastewater into a watercourse on privately-owned land pursuant to a 


state-issued permit.23 


The court held that “[the State] does not need title to use the bed and banks of a 


watercourse for their defined purpose of transporting water,” and that “the State has the 


right to use the channel of a water course to meet its constitutionally mandated duty to 


conserve and develop the State’s water resources.”24 Additionally, the court considered 


the language that is on the first page of every TPDES permit (quoted above) and 


determined that the City did not need additional authority to use the watercourse for 


discharging treated domestic wastewater. 25  


Because the State is authorized to use the bed and banks of a watercourse to 


transport water and the TCEQ has jurisdiction to authorize the discharge of treated 


domestic wastewater to water in the state through a TPDES permit, the applicant for a 


TPDES permit does not need permission from downstream landowners to use the 


watercourses running through their properties.  


 


                                                 
20 Domel v. City of Georgetown, 6. S.W.3d 349 (Tex. App.-Austin 1999).  
21 Id. at 350.  
22 Id. at 361.  
23Id. at 350.  
24 Id. at 358.  
25 Domel v. City of Georgetown, 6 S.W. 3d 349, 361 (Tex. App.-Austin 1999).  
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Comment 27:  


Alicen Newman asked about funding for the restoration of the bayou. 


 


Response 27: 


The Galveston Bay Estuary Program (GBEP) is non-regulatory program 


administered by the TCEQ. GBEP periodically provides grant funds under the Bay 


Implementation Grant Program for projects that implement action items found in "The 


Galveston Bay Plan" while fostering community and local government involvement. The 


grant program is designed to foster innovative solutions to local water pollution 


problems; protect, preserve and restore habitat; and encourage people of all ages to be 


environmental stewards. Granting opportunities are contingent upon availability of 


funds. To learn more about possible funding for Dickinson Bayou restoration, please visit 


http://www.gbep.state.tx.us/ or call (281)218-6461.  


 


Comment 28: 


Alicen Newman stated that the facility needs to develop technology to clean up 


their industrial waste. 


 


Response 28: 


TPDES permits contain technology-based effluent limitations based on Federal 


Effluent Guidelines promulgated in Title 40 of the CFR. Federal guidelines place effluent 


limitations on pollutants of concerns (POCs) present in a specific type of wastewater that 


are present in concentrations 10 times the background concentration (base-line value) or 


higher.  


To determine the POCs discharged by a particular industry, the EPA samples the 


wastewater generated by the same activity (i.e. oily waste recycling) at multiple facilities. 


The wastewater analyses from each facility sampled are used to determine to presence of 


POCs generated by that industry or activity and the best treatment technology and 


controls available. 



http://www.gbep.state.tx.us/





Clean Harbors San Leon, Inc.  
TPDES Permit No. WQ0004086000 
Executive Director’s Response to Comments 


Page | 34  


TPDES permits contain technology-based effluent limits reflecting the EPA’s best 


controls available. Where these technology-based permit limits do not protect water 


quality or the designated uses, additional water quality-based effluent limitations and 


conditions are included. State narrative and numerical water quality standards are used 


in conjunction with EPA criteria and other toxicity databases to determine the adequacy 


of technology-based permit limits and the need for additional water quality-based 


controls.  


 


Comment 29:  


Joe Manchaca and Robert Mitchetich stated that the Applicant should not be 


permitted to discharge wastes into Dickinson Bayou just for financial gain. Kelly Neason 


questioned why a Massachusetts company is being allowed to dump treated wastewater 


in Texas waters.  


 


Response 29:  


The TCEQ may not prohibit an applicant from receiving authorization if it 


complies with all statutory and regulatory requirements. Furthermore, the TCEQ does 


not consider a company’s profit motive or state where the company is incorporated in 


determining whether a wastewater discharge permit should be issued.  


 


Comment 30:  


Dean Alcorn, Lt. John McCraken, Ann Shaner, Teress Trojan stated that there is 


black smoke and ash emanating from the facility. Lt. John McCraken and Ann Shaner 


stated that the smoke smells.  Also, Teress Trojan stated that the ash accumulates on her 


property (including trees).  


 


Response 30:  


 The TCEQ’s jurisdiction in a wastewater permit application is limited to the issues 


set out in Chapter 26 of the TWC. Accordingly, the TCEQ’s Industrial Wastewater 
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Permitting Section does not have jurisdiction to address violations that are not related to 


the wastewater discharges.  This facility does not have an ongoing or pending enforcement 


order under the existing wastewater permit, Permit No. WQ0004086000, issued 


December 19, 2013.  


The Applicant currently has three active Air New Source Permit Registrations, 


Registration Nos. 14291, 85676, and 87443. Please contact the Air Permits Division at 


(512) 239-1250 for questions regarding the Applicant’s existing Air New Source Permit 


Registrations or the Enforcement Division at (512) 239-5100 for information regarding 


any ongoing or pending enforcement actions for these registrations. 


Individuals are encouraged to report any concerns about nuisance issues or 


suspected noncompliance with the terms of any permit or other environmental regulation 


by contacting the Houston Regional Office at (713) 767-3500, or by calling the 24-hour 


toll-free Environmental Complaints Hotline at 1-888-777-3186. The TCEQ investigates 


all complaints received. If the facility is found to be out of compliance with the terms and 


conditions of its permit, it may be subject to investigation and possible enforcement 


action. 


 


Comment 31:  


Roger Mills, Jr. asserted that the law states that the Applicant must provide   an 


environmental impact statement and financial impact statement anytime they apply for 


a permit. Additionally, Robert Mills Jr. questioned what authority the Applicant has to 


bypass the Clean Water Act.  


 


Response 31:  


An environmental impact study and financial statement are not required as part of 


the TPDES wastewater permitting process. The State of Texas assumed authority under 


federal mandate to administer the National Pollutant Discharge Elimination System 


(NPDES) program under Section 402 of the Clean Water Act in 1998. The NPDES is a 


federal regulatory program to control discharges of pollutants to surface waters of the 
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United States. The TCEQ is responsible for the protection of water quality with federal 


regulatory authority over discharges of pollutants to Texas surface water. The TCEQ has 


a legislative responsibility to protect water quality in the State of Texas and to authorize 


wastewater discharge TPDES permits under TWC Chapter 26 and 30 TAC §§ 305, 307 


and 309, including specific statues regarding wastewater treatment systems under 30 


TAC §§ 217 and 309.  


 


Comment 32:  


 Harold Whitaker asserts that this a reclamation site and the TCEQ should require 


that this site is cleaned up before considering issuance of the draft permit.  


 


Response 32:  


 Clean Harbors does not have any pending or ongoing reclamation or remediation 


actions at the San Leon site. The facility worked with the TCEQ in 2002 to complete a 


correction action (remediation) under the facility’s solid waste registration, Registration 


No. 34814, for closure of permitted tank units at the San Leon site. This correction action 


was completed February 25, 2003. 


Please contact the Waste Permits Division at (512) 239-2335, the Remediation 


Division at (512) 239-2201, or the Enforcement Division at (512) 239-5100 for further 


information regarding the facility’s IHW registrations or any ongoing violations or 


pending remediation or enforcement orders. 


 


CHANGES MADE TO THE DRAFT PERMIT IN RESPONSE TO COMMENT 


No changes to the draft permit have been made in response to public comment. 
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Respectfully submitted, 
 
Texas Commission on Environmental Quality 
 
Richard A. Hyde, P.E., 
Executive Director 
 
Robert Martinez, Director 
Environmental Law Division 
 
 
__________________________ 
Ashley S. McDonald, Staff Attorney 
Environmental Law Division 
State Bar No. 24086775 
P.O. Box 13087, MC 173 
Austin, Texas 78711-3087 
(512) 239-0600 phone  
(512) 239-0606 fax 
REPRESENTING THE  
EXECUTIVE DIRECTOR OF THE  
TEXAS COMMISSION ON  
ENVIRONMENTAL QUALITY 
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CERTIFICATE OF SERVICE 
 


I hereby certify that on this day March 30, 2016, the original of the “Executive 
Director’s Response to Comments” for Clean Harbors San Leon, Inc., application for 
TPDES Permit No. WQ0004086000 was filed with the Texas Commission on 
Environmental Quality’s Office of Chief Clerk. 
 
 


 
______________________________ 
Ashley S. McDonald, Staff Attorney 
Environmental Law Division 
Texas Commission on Environmental Quality 
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