
SOAH DOCKET NO. 582-10-4184 
TCEQ DOCKET NO. 2005-1490-WR 

 
CONCERNING THE APPLICATION § BEFORE THE STATE OFFICE  
BY THE BRAZOS RIVER §  
AUTHORITY FOR WATER USE § OF 
PERMIT NO. 5851 AND RELATED §  
FILING § ADMINISTRATIVE HEARINGS 

 
THE DOW CHEMICAL COMPANY’S LETTER BRIEF REGARDING CERTIFIED 
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COMES NOW, The Dow Chemical Company (“DOW”), and files this brief in support of 

its position relating to the questions which have been certified in the above-referenced matter 

from the State Office of Administrative Hearings (“SOAH”). 

I. 

On October 21, 2013, the SOAH Administrative Law Judges (“ALJs”) certified the 

following questions to the Texas Commission on Environmental Quality (“TCEQ” or 

“Commission”) associated with the Brazos River Authority’s (“BRA”) application for water use 

Permit No. 5851 (“Application”): 

1. Commission interpretation of the deadlines established by the Environmental Flows 
Advisory Committee and Texas Water Code § 11.147(e-3) is needed: Are the timing 
requirements of these provisions mandatory? 

 
2. Does Texas Water Code § 11.147(e-3) require that newly adopted environmental flow 

standards be applied immediately, or may their implementation be addressed under a 
§ 11.147(e-1) "reopener" provision? 

 
3. Assuming that timing requirements are directory or that application of new 

environmental flow standards may be addressed through a "reopener" provision, which 
environmental flow standard should be applied to BRA's pending application? 

 
4. As a matter of policy, should the Commission consider establishing a "transition rule" for 

all applications that have been processed through technical review or referred to SOAH 
for contested case hearing, by which preexisting environmental flow standards might be 
applied to pending applications, with SB 3 standards subsequently implemented through 
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Texas Water Code § 11.147(c-1)'s "reopener" provision? 
 

II. 

The ALJs certified these questions pursuant to 30 Tex. Admin. Code § 80.131.  The 

pertinent part of this rule provides that, “[c]ertified questions may be made at any time during a 

proceeding, regarding commission policy, jurisdiction, or the imposition of any sanction by the 

judge which would substantially impair a party’s ability to present its case.”  30 Tex. Admin. 

Code § 80.131(b).  Policy questions for certification purposes include, but are not limited to 

“which rules or statutes are applicable to the proceeding.”  30 Tex. Admin. Code § 80.131(b)(2). 

III. 

 The questions certified to the Commission involve interpretation of Texas Water Code 

§ 11.147(e-3).  Section 11.147(e-3) of the Texas Water Code states as follows: 

Notwithstanding Subsections [11.147](b)-(e), for the purpose of determining the 
environmental flow conditions necessary to maintain freshwater inflows to an 
affected bay and estuary system, existing instream uses and water quality of a 
stream or river, or fish and aquatic wildlife habitats, the commission shall apply 
any applicable environmental flow standard, including any environmental flow 
set-aside, adopted under Section 11.1471 instead of considering the factors 
specified by those subsections. 
 

Although Section 11.147(e-3) of the Texas Water Code requires that environmental flow 

standards be applied to all permits issued after the adoption of the environmental flow standards, 

the TCEQ is the decision-maker as to the issuance of the permit as well as the environmental 

flow standards.  The TCEQ may have the discretion to allow a phased approach to 

implementation of the adopted environmental flow standards, if it finds that the environmental 

flow conditions in the Application, though different, are not significantly less protective than the 

adopted standards.  BRA would bear the risk that the adopted standards for the Brazos River are 
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not significantly more stringent than the proposed standards. 

IV. 

 For these reasons, Dow respectfully requests that the proceedings in this matter continue 

(and not be abated) according to the current Order No. 18 previously established by the ALJs, 

but require that BRA prove that the conditions in the Application are not significantly less 

stringent than the Senate Bill 3 standards that are adopted. 

 
 
Respectfully submitted, 

 

 
 ______________________________ 

Fred B. Werkenthin, Jr. 
State Bar No. 21182015 
Booth, Ahrens, and Werkenthin, P.C. 
515 Congress Avenue, Suite 1515 
Austin, Texas 78701 
(512) 472-3263 voice 
(512) 473-2609 facsimile 

 

ATTORNEY FOR THE DOW 
CHEMICAL COMPANY 
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CERTIFICATE OF SERVICE 
 

 I hereby certify, by my signature below, that a true and complete copy of The Dow 
Chemical Company’s Brief Regarding Certified Questions to the TCEQ was served on the 
following parties of record via e-mail or U.S. regular mail as outlined below on this the 28th day 
of October 2013. 
 

 
       ______________________ 
       Fred B. Werkenthin, Jr. 
 

SERVICE LIST 

For Gulf Coast Water Authority: 
Via E-Mail 
Molly Cagle 
Baker Botts 
1500 San Jacinto Center 
98 San Jacinto Blvd. 
Austin, Texas 78701 
molly.cagle@bakerbotts.com 
 

For Brazos River Authority: 
Via E-Mail 
Doug Caroom 
Bickerstaff, Heath, Delgado, Acosta 
3711 S. Mopac Expwy., Bldg. One, Suite 300 
Austin, Texas 78746 
dcaroom@bickerstaff.com 

For Friends of Brazos River: 
Via E-Mail 
Richard Lowerre 
Marisa Perales 
Lowerre, Frederick, Perales, Allmon & 
Rockwell 
707 Rio Grande, Suite 200 
Austin, Texas 78701 
rl@lf-lawfirm.com 
marisa@lf-lawfirm.com 
 

For City of Granbury: 
Via E-Mail 
Ken Ramirez 
111 Congress Avenue, Suite 400 
Austin, Texas 78701 
ken@kenramirezlaw.com 

For City of Lubbock and Texas 
Westmoreland Coal Company: 
Via E-Mail 
Brad Castleberry 
Lloyd, Gosselink, Rochelle & Townsend 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
bcastleberry@lglawfirm.com 

For NRG Texas Power LLC: 
Via E-Mail 
Joe Freeland 
Matthews & Freeland 
8140 N. Mopac Expwy., Westpark II, Ste. 260 
Austin, Texas 78759 
jfreeland@mandf.com 
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For Comanche County Growers: 
Via E-Mail 
Gwendolyn Hill Webb 
Stephen Webb  
Webb & Webb 
P.O. Box 1329 
Austin, Texas 78767 
s.p.webb@webbwebblaw.com 
g.hill.webb@webbwebblaw.com 
 

For Chisholm Trail Ventures: 
Via E-Mail 
Monica Jacobs 
Kelly, Hart & Hallman 
301 Congress, Suite 2000 
Austin, Texas 78701 
monica.jacobs@kellyhart.com 

For Texas Parks and Wildlife Dept.: 
Via E-Mail 
Colette Barron Bradsby 
4200 Smith School Road 
Austin, Texas 78744 
colette.barron@tpwd.state.tx.us 

For Office of Public Interest: 
Via E-Mail 
Eli Martinez 
TCEQ 
12100 Park 35 Circle, MC-103, Building F 
Austin, Texas 78753 
elmartin@tceq.state.tx.us 
 

For Executive Director: 
Via E-Mail 
Robin Smith 
Texas Commission on Environmental Quality  
12100 Park 35 Circle, MC-173 
Austin, Texas 78711 
rsmith@tceq.state.tx.us 
 

For Possum Kingdom Lake Association: 
Via E-Mail 
John J. Vay 
Law Offices of John J. Vay 
710 W. 14th Street, Suite A 
Austin, Texas 78701 
john@allawgp.com 

For Cities of College Station and Lubbock: 
Via E-Mail 
Jason Hill 
Lloyd, Gosselink, Rochelle & Townsend, P.C. 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
jhill@lglawfirm.com 

For City of Granbury, Hood County, and 
Lake Granbury Waterfront Owners 
Association: 
Via E-Mail 
Jeff Civins 
John Turner 
Haynes & Boone  
600 Congress Avenue, Suite 1300 
Austin, Texas 78701 
jeff.civins@haynesboone.com 
john.turner@haynesboone.com 
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For City of Bryan: 
Via E-Mail 
Jim Matthews 
Matthews & Freeland 
P.O. Box 1568 
Austin, Texas 78767 
jmatthews@mandf.com 
 

Mike Bingham 
1251 C.R. 184 
Comanche, Texas 76442 

For National Wildlife Federation: 
Via E-Mail 
Myron Hess  
44 East Avenue, Suite 200 
Austin, Texas 78701 
hess@nwf.org 
 

For Gulf Coast Water Authority: 
Via E-Mail 
Ron Freeman  
8500 Bluffstone Cove, Suite B 104 
Austin, Texas 78759 
rfreeman@freemanandcorbett.com 

For City of Round Rock: 
Via E-Mail 
Steve Sheets 
309 E. Main Street 
Round Rock, Texas 78664 
slsheets@sheets-crossfield.com 

For City of Houston: 
Via E-Mail 
Ed McCarthy 
Jackson, Sjoberg, McCarthy & Townsend 
711 W. 7th Street 
Austin, Texas 78701 
emccarthy@jacksonsjoberg.com 
 

For Friends of Lake Limestone and Mark 
Bisett 
Via E-Mail 
Mark Bisett 
13415 Mount Airy Drive 
Cypress, Texas 77429 
mgbldb@entouch.net 
 

 

 
 


